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       IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS

  Tezpur, Sonitpur

          PRESENT:  Ms. Sparsita Garg, M.A, LL.M, AJS

              Judicial Magistrate First Class,

   Tezpur, Sonitpur

G.R. Case No. 2439/2014

State

Versus

Md. Rakibur Rahman and others

 (Under section 341/353/323/34 of IPC)

   Offence explained on: 28.09.2015

             Evidence recorded on: 04.07.2017, 06.09.2017, 20.11.2017, 26.03.2019,

             Statements recorded on: 14.11.2019

             Arguments heard on: 14.11.2019

             Judgment delivered on: 21.11.2019

   Advocate for the Prosecution: Mr. Tapan Das

             Advocate for the Accused: Mr. Imtiaz Ansari

                                                             

                  J U D G E M E N T

   Prosecution Case in brief: 

1. Accused persons stood for trial for offences committed under section
341/353/323/34 of the Indian Penal Code. 

2. The informant in the ejahar has alleged that on 04.10.2014 at about
5.00 p.m.,  he was on duty in  the fair  of  Diputa in  the immersion  of
Goddess Durga. At that time the accused persons were riding motorcycle
and moving inside the fair. At this the informant resisted them and the
accused persons without any reason caught hold of the informant by his
uniform and assaulted him. Hence this case.
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3. On receipt of the ejahar Tezpur P.S. registered the case as Tezpur P.S.
case no. 1149/14 u/s 341/353/325 of the Indian Penal Code. Thereafter,
I/O  has  launched  the  investigation  of  this  case.  After  completion  of
investigation, I/O has finally submitted charge sheet u/s 341/353/323/34
of the IPC against the accused persons.

4. Thereafter,  cognizance  has  been  taken  and  summon  have  been
issued  to  the  accused  persons.  On  appearance  of  accused  persons
necessary  documents  required u/s  207 Cr.P.C have been furnished to
them. On perusal of the materials on record particulars of offence u/s
341/353/323/34 IPC is read over and explained to the accused persons to
which they pleaded not guilty and claimed to be tried. 

5. Prosecution, in support of its case has examined as many as seven (7)
witnesses. 

6. The defence has categorically denied the allegations levelled against
the accused persons. The same is apparent from the statements of the
accused persons  recorded under section 313 Cr.P.C.  Accused persons
denied adducing evidence in defence.

7. I  have  heard  the  arguments  of  both  sides.  Perused the  materials
available  in  the  case  record.  Upon  hearing  and  after  perusal  of  the
records the following points for determination are formulated for proper
adjudication of the case.

             POINT FOR DETERMINATION :

Point No.1: Whether the accused persons in furtherance of common
intention  on  04.10.2014  at  about  5.00  p.m.,  at  Diputa  wrongfully
restrained the informant and thereby committed the offence punishable
under section 341/34 of the Indian Penal Code?

Point No.2:  Whether the accused persons in furtherance of common
intention on 04.10.2014 at about 5.00 p.m., at Diputa assaulted or used
criminal force to the informant being a public servant in the execution of
his duty and prevented or deter him from discharging his duty as such
public  servant,  and  thereby committed  the  offence  punishable  under
section 353/34 of the Indian Penal Code?

Point No.3:  Whether the accused persons in furtherance of common
intention on 04.10.2014 at about 5.00 p.m., voluntarily caused hurt to
the  informant  while  he  was  on  his  duty  and  thereby  committed  the
offence punishable under section 323/34 of the Indian Penal Code?
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DISCUSSIONS, DECISIONS, AND REASONS THEREOF :-

8. In  the  instant  case,  the  prosecution  side  examined  seven  (7)
witnesses.  P.W-1  Md.  Dilwar  Hussain  (informant)  stated  that  on
04.10.2014 at about 7.00 p.m., he was on his duty in the fair of Diputa
for the immersion of Goddess Durga. At that time the accused persons
were riding in one motorcycle and moving inside the fair.  At  this the
CRPF personnel’s and the informant resisted the accused persons and
then accused Rekibuddin assaulted him while he was wearing uniform
and performing  his  duty.  During  cross  examination  the  defence  gave
suggestion the he not on duty as stated by him and also gave suggestion
that no such incident occurred. Further the informant in his evidence in
chief remained silent as to the nature of injury sustained by him and he
also remained silent where he received those injuries.

9. P.W-2 Md. Anowar Hussain also corroborated the evidence of P.W-
1/informant that he had seen the occurrence where the accused persons
assaulted  the informant  and he received  bleeding  injury.  In  his  cross
examination he admitted that he is the elder brother of the informant.
The witness admitted that both parties lodged a case against each other.
However, the informant and other witnesses remained silent regarding
receiving of any bleeding injury by the informant.

10. P.W-3 Monalisa Begum is the wife of the informant also she also
corroborated about the incident and stated that on hearing hue and cry
she went to the place of occurrence and saw that the accused persons
were assaulting the informant and that informant received injuries. When
she asked accused Raju as to why he assaulted the informant, he hurled
obscene slang words and languages to her and fled away. The informant
received injuries and was taken for treatment. In her cross examination
P.W-3 stated that the informant is her husband and her evidence that she
was abused by accused Raju has not been corroborated by P.W-1 and
other P.W’s. She also admitted that there is a cross case between both
parties and her husband is also facing trail.

11. P.W-4 Moni Begum is the sister-in-law of the informant and she
also corroborated about the incident and claimed that she witnesses the
accused persons giving blows to the informant. Witness was confronted
with her previous statement where she denied having given statement
to the investigation officer as she has described in her evidence. P.W-4
also admitted that there is a cross case between both parties and her
brother-in-law is facing trail.

12.  P.W-5  Madan  Chandra  Motok  stated  that  on  the  day  of
occurrence he was on duty and he heard that there was dispute but he
does not know between whom the dispute took place. Thus this witness
did not support the prosecution case.

13. P.W-6 Jatin Gohain stated that on that day of occurrence he was on
his  duty  and  after  the  imersion  there  was  a  dispute  between  the
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informant and one person and thereafter two to three people came and
created  hue  and  cry.  Further  this  witness  admitted  that  he  did  not
witness any fight between the parties. He also remained silent that the
informant received any injuries. Thus the witness also did not support
the prosecution case.

14. P.W-7 Gopal Singha is the investigation office of this case which
was  earlier  investigated  by  ASI  Budhan  Bora  and  he  proved  the
chargesheet as exhibit 2.

15. In this instant case P.W-1 is the informant of this case, P.W-2, P.W-3,
P.W-4 are close relatives of the informant and P.W-5 and P.W-6 are the
independent witness and P.W-7 is the investigating officer. Though the
informant  and  his  brother,  wife  and  sister-in-law  supported  the
prosecution  case  and  claimed  to  have  witnesses  the  occurrence  but
admittedly the alleged incident occurred in a busy fair and it was in a
market. The witnesses admitted that there were more than 1500 people
near the place of occurrence along with some shopkeepers but none of
them could be examined by the prosecution. Without the evidence of
independent witnesses the evidence of the interested witnesses cannot
be  accepted.  The  prosecution  also  could  not  bring  any  acceptable
evidence that the informant was on duty at the time of occurrence. The
two independent witnesses are both from police department but they too
did not support the prosecution case as both admitted that they had not
witnessed the occurrence. The informant and his close relations could
not describe as to the nature of injury sustained by the informant.

16. The prosecution also could not bring the medical officer as well as
investing officer who conducted the investigation of this case in spite of
giving repeated chances. It is also admitted that that the informant is
also  facing  trial  for  assaulting  the  accused  Rekibuddin@  Rekibur
Rahman. Defence also alleged that the present case has being filed only
to save him from being prosecuted. The above suggestion on the part of
the accused cannot be thrown away without giving due consideration.
From the evidence on record it appears that only the highly interested
witnesses  supported  the  prosecution  case  and  all  of  them are  close
relation of the informant. The evidence of highly interested witnesses
can be accepted with due caution. There is no evidence to show that the
informant  received  bleeding  injuries  as  stated  by  P.W-2. The  whole
evidence  of  the  interested  witnesses  appears  to  be  doubtful.  Non
examination of independent witnesses who were present at the place of
occurrence also casts  doubt in  the prosecution story.  Evidence of  the
witnesses  is  not  convincing  enough  to  hold  that  accused  persons
assaulted the informant while he was discharging his duty and that the
informant received injuries in the above alleged incident.

17.  Considering  the  evidence  entirely  it  is  held  that  prosecution has
failed  to  prove  the  guilt  of  the  accused persons.  Hence  the  accused
persons deserve to be accquited in this case.
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                ORDER

18. In view of the above discussions, I am of the considered opinion that,
prosecution has  failed  to  establish  the  case against  accused persons
namely Md Rakibur Rahman, Md Rinku Hussain and Md Raju Hussain.
Accordingly, accused is acquitted of the charges  u/s  341/353/323/34 of
IPC levelled against them in this instant case.

19. Set the accused persons at liberty forthwith.

20. The bail bond for the accused persons are extended for a further
period of six (6) months.

21. The case is disposed of on contest accordingly.

Given under my hand and seal on this 21st day of November, 2019 at
Tezpur, Sonitpur                                       

                                       (Ms. Sparsita Garg)
                                                                Judicial Magistrate First Class
                                                                                       Tezpur, Sonitpur
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APPENDIX

A. WITNESS OF PROSECUTION:

1. P.W-1: Md Dilwar Hussain

2. P.W-2: Md Anowar Hussain

  3. P.W-3: Musstt Monalisha Begum

  4. P.W-4: Moni Begum

  5. P.W-5: Madan Chandra Motok

  6. P.W-6: Jatin Gohain

  7. P.W-7: Gopal Singha

       B. EXHIBITS OF PROSECUTION: 

  1. Exhibit 1: Ejahar

2. Exhibit 1 (1): Signature of P.W-1 in the ejahar

3. Exhibit 2: Chargesheet

4. Exhibit 2(1): Signature of P.W-7 in the chargesheet

C. WITNESS OF DEFENSE: NIL

D. EXHIBITS OF DEFENSE: NIL

                                                                                                            

                                                      

      (Ms. Sparsita Garg)
                                                                  Judicial Magistrate First Class
                                                                              Tezpur, Sonitpur
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